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Article 2(¢)

[National Human Rights Commission]|

Conclusions & Recommendations

1. The Japanese government should drastically amend the present Human Rights Bill to provide
legal guarantees for the independence of the proposed National Human Rights Commission

(The Commission.)

2. The Commission should be able to provide affirmative remedies with legal force for any kind
of human rights infringement caused by public authorities. The public authorities ' obligation
to obey orders issued by the Commission should also be expressed in the Bill.

3. Discrimination against women in the field of employment and labour conditions should also be

included within the jurisdiction of The Commission.

Description of the Government Report

"The Government submitted the Human Rights Pro-
tection Bill to the Diet in March 2002 in order to intro-
duce a drastic reform of the current human rights pro-
tection system. The bill prohibits human rights
violation[s] such as discrimination or ill treatment in-
cluding gender discrimination or sexual harassment,
and provides for the establishment of the Human Rights
Commission, an independent administrative commis-
sion, and a new human rights remedy system to be
operated mainly by the Commission. The new mecha-
nism is designed to provide proper and prompt redress
for and effective prevention of damages caused by
human rights violations." (The Fifth Periodic Report
P20)

Positions of the JCLU

The Human Rights Protection Bill referred to in the

Government Report has the following problems.

1. Insufficient remedies for human rights violations
by Authorities

The Bill regards human rights violations by public
officials as almost the same as those of private citi-
zens. It limits the range of human rights infringements

by public officials (i.e. discrimination and physical
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abuse) that are subject to the Special Remedy of the
Commission. Furthermore, public authorities are not
obliged to obey orders issued as Special Remedies by
the Commission in the Bill. The Bill merely imposes
the same fine to public authorities as to private citi-

zens.
2. Lack of Independence from the Government

According to the Bill, The Minister of Justice holds
its jurisdiction over the National Human Rights Com-
mission, and the Commission is placed as an external

organ of the Ministry of Justice.

On the other hand, The Ministry holds Immigration
Bureau and Correction Bureau which often causes
human rights infringements against women, to be sub-
ject to the Commission, such as physical abuse in the
Immigration Center and Detention Facilities. The UN
Special Rapporteur on The Question of Torture also
warns of severe inhuman treatment against asylum
seekers in his brand new report submitted to Commis-
sion on Human Rights in April 2003 (See 'Back-
ground'.) So if the Ministry of Justice administrates
the Commission, the Commission's fairness to these
cases caused by its parent organization will be dam-

aged.

There is no clear definition on composition and
employment of the secretariat of the Commission that

is responsible for actual work, so it is possible that the



secretariat may be occupied by government officials.

Taking into consideration the aforementioned insuf-
ficient remedy for cases caused by public authorities,
the Commission under this bill will not be independ-
ent from the government when it examines government-

involved cases.

3. Lack of Remedies for Discrimination in the La-
bour Field

The Bill totally excludes discrimination against
women in the field of employment and labour condi-
tions from the authority of the Commission, and en-
trusts it to the Minister of Health and Welfare. This
actually means preserving the status-quo, and there will
be no special measures built into this field. The Dis-
pute Adjustment Commission, the organ engaged in
remedies under the Minister of Health, Labour and
Welfare, is the institution that addresses conflicts of
interest; it is an unsuitable remedy for human rights
infringements. Such 'burden sharing' between minis-
tries is meaningless to women facing real discrimina-
tion. The Commission also should hold its authority in

this field as long as there are no barriers to do so.

As outlined above, the current bill has limitations in
its effectiveness. Therefore, the bill does not provide
effective remedies stipulated by Article 2(c) of the

Convention.

Background

Provisions of the Bill - Targeted Act

The bill prohibits and targets a wide range of in-
fringements based on race, lineage, disability, etc., as
well as sex. As for discrimination against women, it is
prohibited to: explicitly discriminatorily treat, insult,
harass, abuse and sexually abuse on the grounds of
sex. Damages caused by these acts are subject to rem-

edies by the Commission.
Provisions of the Bill - Procedures for Remedies

The Commission can provide counselling, help in

obtaining legal aid for victims, and raising awareness

and guidance for perpetrators.

In some case, the Commission can make special in-
quiry (request for appearance and submission of re-
lated documents, inspection under entrance), concilia-
tion, mediation, recommendation and involvement in

legal proceedings.

One who does not obey the Commission's request
for special inquiry is fined less than 300,000 JPY (about
$2,500).

Human Rights Infringement Cases in Detention
System

1. Male Personnel's Entrance into Detention House for

Women

Male Personnel routinely patrol female detainee
sections of Detention Houses. Some of them enter into
the sections while detainees are taking a bath. In some
detention facilities, scenes of a detainee's evacuation
can be watched by patrolling personnel and this really

happened with male personnel.

2. Rejection of Medical Treatment for Detainee Re-

sulted to Miscarriage

A Chinese woman, arrested for her overstay in 1997,
noticed her pregnancy after her arrest. She could not
take the regular meals, so she asked police for fruits
and milk during her detention in a substitute prison
('Daiyo Kangoku'), but was rejected. After she was
moved to Tokyo Detention House, she had pain and
bleeding from her abdomen. She repeatedly asked for
medical treatment by a doctor. This was rejected by

detention personnel. As a result she miscarried.

3. Report of UN Special Rapporteur on the question of

torture, Theo van Boven

In its report (E/CN.4/2003/68/Add.1) the Rappor-
teur reports and warns of inhumane treatment of asy-
lum seekers by immigration authorities. The report cites
some testimonies revealing physical abuse as normal
in Immigration Center and Land Prevention Facilities

in international airports.



Article 2 (¢)(d)

|[Gender Training for Personnel in the Justice Field]

Conclusions and Recommendations

1. It is necessary for the Supreme Court vis-a-vis judges and legal trainees, the Ministry of
Justice vis-a-vis public prosecutors and correction officers and the National Police Agency
vis-a-vis law enforcement officers to provide training programs on gender discrimination.

2. The training programs should be extended to cover all lay participants.

3. The government should disclose information on plans and results of these gender training

programs

Description of the Government Report

In the Fifth Periodic Report, referred to as, "Train-
ing for Personnel in the Justice Field" in page 20, pub-
lic prosecutors and judges are offered training programs
on violence against women and other contemporary
issues pertaining to women. Also, the report provides
for a separate training program for correction officers

on constitutional and human rights.

Position of the JCLU

Several bar associations have reported that there is
apparent "gender bias in courts.”" The existence of "gen-
der bias in courts" is a very serious threat when it per-
sists among those who administrate legal remedies,
stipulated as the obligation of State Parties by Article

2 of the Convention, for those discriminated against.

The Fifth Periodic Report implies that the Govern-
ment believes that violence against women is the only
gender discrimination that needs legal redress. But dis-
crimination against women should be understood from

a much wider perspective.

It is critical for the administration of justice that
participants in the process, lawyers and lay persons
alike, be given an opportunity to attend comprehen-
sive training programs that provide sufficient under-

standing on issues, including: the domestic effect of

international treaties and covenants including CEDAW,
the social context of discrimination at home and abroad,
and other gender issues. Through these understand-
ing, those who administer justice may realize that be-
littling, ignoring, and silencing a woman's voice or
expecting femininity and conformity to stereo-typical

behaviour in themselves discriminate against women.
Judges & Lawyers

In Japan, all lawyers as well as judges are trained
under the auspice of the Supreme Court. In this sys-
tem, it would not be too much to expect the Govern-
ment to make it its major policy to overcome gender
bias, particularly among lawyers and judges. How-
ever, it has not disclosed much information on: when
and how often these gender training programs are of-
fered, to whom they are offered, the percentage of hours
given to matters considered important to women and
law, how issues are dealt with (whether they are dealt
with in a manner satisfactory to those concerned), or
whether the programs are mandatory. It is impossible
to evaluate the usefulness or effectiveness of these pro-

grams without appropriate and specific information.
Correction Officers & Prosecutors

It is extremely important that correction officers are
offered courses on constitutional and human rights
before their career starts, because this knowledge is

indispensable for their career. It is also important that



officers who are not novices are given other opportu-
nities to attend similar programs at appropriate stages
of their career. These courses should be able to pro-
vide better understanding of gender issues. We hope
the Ministry of Justice which is responsible for these
courses provides information on them such as: period,
contents, intervals, and the identity of courses that are
mandatory for all officers. We also hope that similar
training programs are extended to public prosecutors

as well.
Law Enforcement Officers

The Government Report does not include law en-
forcement officers; it is as if they are irrelevant. So,
we cannot see the actual courses on gender discrimi-
nation for them. We believe that law enforcement of-
ficers, and their training programs, are very important
because they are germane to the effective enforcement
of laws preventing discrimination. Officers are at the
forefront in dealing with violations of the rights of

women and discrimination against women. Therefore,

it is necessary for the public to know the contents of

the training on gender issues for the officers.
Lay Conciliators & Jurors

When the legal system expects lay persons to par-
ticipate fully in the administration of justice, it is also
expected that those people would bring common sense
into the deliberation process. We welcome the injec-
tion of common sense to our judicial decisions but
would like to bring attention to the possibility that
"common sense" within certain segments of society
might not recognize discrimination as such or might
perceive it as a natural state of being. It is strongly
recommended to hold training sessions and courses for
lay participants on: a gender free society, the rights of
women, and discrimination against women. At the
moment, lay conciliators are the essential element in
family disputes, particularly in divorce proceedings. It
appears that some of their social and gender bias have

intimidated many women from access to law.



Article 2(d)[Discriminatory Remarks Made by Public Officials]

Conclusions & Recommendations

The Japanese government, on its own responsibility, should take necessary action against
discriminatory remarks made by public officials, especially those in high ranks and imple-

ment an appropriate training (program) to prevent further recurrence.

Description of the Government Report

Not mentioned in the fourth nor fifth report of the

government.

Positions of the JCLU

The incumbent Tokyo governor made comments
implying that the “old women who have lost their re-
productive function are not worth living” (see the Back-
ground below). This remark is a violent, discrimina-
tory act against women. It gauges a woman’s value by

her reproductive function.

In March 2001, the Committee on the Elimination
of the Racial Discrimination (CERD) has noted with
concern regarding discriminatory statements made by

the same public official (See the Background below).

Paragraph 13 of the Committee’s Observations to
the Japanese government points out that “statements
of discriminatory character made by high-level public
officials and, in particular, the lack of administrative
or legal action taken by the authorities as a consequence

in violation of article 4 (c) of the Convention.*

Article 2(d) of the CEDAW prohibits discrimina-
tory conduct by the government. However, the Japa-
nese government has not reported any discriminatory

remarks and acts made by public officials so far.

Sexual harassment scandals by high ranking public
officials happened repeatedly. Examples include the
Osaka governor of April 1999, and the Aomori gover-
nor of February 2001. The Japanese government has
not taken necessary action against these governors’

sexual harassments.

These recurring discriminatory acts by high public
officials show that the Japanese government has not
only not taken any measures to implement recommen-
dations from the UN, but the government has no intent
to deal with the discriminatory acts of the public offi-
cials, leaving the problem as it is. The indifference of
Japanese government has helped discriminatory acts

prevail against women in Japanese society.

The JCLU suggests that the Japanese government,
on its own responsibility, should take necessary action
against discriminatory remarks made by public offi-
cials, especially those in the high ranks, and imple-
ment an appropriate training (program) to prevent fur-

ther recurrence.

Background

Discriminatory statements disparaging women

made by Governor of Tokyo, Shintaro Ishihara

(Ishihara answering the Interviewer, referring to a
theory he had read), "It is said that the *Old women is
the worst evil and malignant being that the civilization
have produced.” It says that the ‘old women who lives
after they have lost their reproductive function are use-
less and are committing a sin.” Men have reproduc-
tive functions even in their 80s and their 90s, however,
women can not bear children after they reach their
menopause. It says that it is evil and malicious for the
world that these people live until the age of Kinsan
and Ginsan (famous twin sisters over 100 years of age)
... L agree with the idea, but can not say it as a politi-
cian (laughter).” (From the Interview article of
“Shukan Josei”, December 11, 2001 issue)



The Governor admitted the charge that he had made
those remarks, but counter-reacted to the pursuit from
the Metropolitan parliament by saying that the old

women are tyrant beings. (December 11, 2001)

The recommendation by CERD referred to the hate
speech made by the governor slandering Korean and

Chinese as they threat security in Tokyo.

Osaka governor Knock Yokoyama sexual harass-

ment scandal

The incumbent Osaka governor Knock Yokoyama
who ran for his second term was indicted for indecent
assault against a female university student working on
his campaign staff during the Osaka gubernatorial elec-
tion April 1999. He was convicted in August 2000.

Although once re-elected, Yokoyama resigned his po-
sition on the governor over the scandal. Considering
his resignation, he was put on three years’ probation
under suspended sentence of 1 1/2 years’ imprison-

ment.
Aomori governor’s sex scandal

The weekly magazine reported in its February 6,
2003 issue that Aomori governor Morio Kimura had
frequently visited a woman on social welfare, and
molested her by touching her body in March 2001. It
was learned just after Kimura was re-elected for his
third term. In response to the alleged scandal, a no-
confidence motion was submitted to the prefectural

assembly, but it was voted out by a narrow margin.



Article 7

[Discriminatory Acts in the Public Workplace]

Conclusions & Recommendations

The Japanese government should make efforts to eliminate gender discrimination and pre-
vent further recurrence in the public domain, especially within the legislative bodies. The gov-

ernment should also work on setting to increase the ratio of female participation in the decision

making process.

Description of The Government Report

In the fifth governmental report, there is a section
"Prevention of Sexual Harassment in Public Service
Workplaces." (p26) It mentions the enforcement of the
National Personnel Authority Rule 10-10 (concerning
the prevention and other measures against sexual har-
assment) and how it has been working. However, there
are no reports on prevention of sexual harassment in
the legislature. No analysis was made to explain the
reason for the low political participation by women in

public positions both of national and local levels.

Positions of JCLU

As it can be seen from the UNDP statistics in the
Japanese government report (p49), although the per-
centage of women participating in politics is gradually
rising, both in locally and centrally, overall political
participation by women in Japan is still very low com-
pared to the international level. It is easily understand-
able that the women in Japan face strong difficulty in
a political setting dominated by men. Sexual harass-
ment is a top deterrence. In recent years, cases of sexual
harassment, especially environmental type, in the leg-
islature have been frequently reported. Female politi-
cal activities are unjustly infringed on because of their
sex. It does not matter whether she has abilities or not.
Judicial recourse is the only remedy available for vic-
tims. In 1999, a local assembly-woman made a claim
for damages against her colleague's sexual harassment
remarks when he called her "an unpopular woman
among men" at the local assembly. She recovered dam-

ages. However, these sexual harassment remarks are

not only libelous towards the woman who is the sub-
ject of the remark, but also an infringement on the hu-
man rights of all female members of the Diet and local
assemblies. Considering the fact that this environment
exists, the low political participation of women will

continue.

The concluding observations of the Committee on
Economic, Social and Cultural Rights, to the Japanese
governmental report, under the International Covenant
on Social, Economic and Cultural Rights, expressed
in September 2001, "its concern about widespread dis-
crimination against women and the de facto inequality
that still exists between men and women in Japanese
society in professional and decision-making positions,
both in political representative bodies, public services
and administration, and in the private sector." Ignor-
ing these problems proves that the Japanese govern-

ment does not take UN recommendation seriously.

The JCLU suggests that the Japanese should make
efforts to eliminate sexual harassment and improve sex
discrimination settings in the legislature through hu-
man rights trainings, and also work on setting to in-
crease the percentage of female participation in the

decision making process.

Background

Discriminatory remark against women by the

Lower House member, Shingo Nishimura

Senator Shingo Nishimura, Vice Minister of the Ja-
pan Defense Agency at the time, made the following

comments in his interview with Weekly Playboy Maga-
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zine (November 2, 1999 Issue): "If act of rape was not
punishable, we'll all be a rapist. But the sentence on
rape works as a deterrent, preventing it from happen-
ing." "National Defense is to prevent Japanese women
being raped by foreign males." Also, referring to sev-
eral female congress persons belonging to a particular
party, "I would never save you even if you were being

raped !".

His remark shows that his decision to save a woman
being raped depends upon her belief. He blames
women for her fault in a case of rape, leading to a
premise which tolerates rape in some occasions. This
is a discriminatory remark against women totally ig-

noring the fact that rape is a human rights violation.
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Facing strong protest due to his remarks, he resigned
his position as Vice Minister of the Japan Defense
Agency, but he remains as a Representative and once
held a post of the chair of the Committee on Disci-

pline.
Slanderous leaflets

During the session of the Lower House Budgetary
Committee on February 9th, 2001, a male member dis-
tributed slanderous leaflets to several other members
of the House of Representatives. The leaflet insulted
one of the female members by calling her a "manager
of the disorderly house." He was not penalized for
this remark except for a verbal warning made by the

Chairperson of the Committee.



Article 12

[Introduction of Male Midwives]

Conclusions and Recommendations

The Japanese government should be prudent enough to allow the possibility of granting midwife's licenses to

men by guaranteeing women's rights to privacy, to choose or any other fundamental rights.

Description of the Government Report

Background

"xv) Law Concerning Partial Amendment to the Law
of Public Health Nurses, Midwives and Nurses (prom-
ulgated on 12 December 2001)

The Law intends to unify the titles for public health
nurses, nurses, and assistant nurses, which used to be
named differently according to their gender. In order
to express their profession appropriately, gender neu-
tral and professional titles were given. The law came
into force on 1 March 2002."

(The 5th Periodic Report, P14)

Position of the JCLU

Recently, in Japan, the concept of "care by the same
gender" in caring for the handicapped and the aged
came to be respected at last. It is acknowledged that
the care of men by men, and the care of women by
women, is indispensable for the protection of privacy

and dignity of those receiving care.

Midwives closely attend expectant mothers over
long hours before and after delivery, caring for the
genitals, etc. Their work is of a different nature from
that of obstetricians. The need for care by the same
gender for expectant mothers is just as important as
for the handicapped and the aged. Since expectant
mothers are only female, it is not necessary to accept
the introduction of male midwives. Furthermore, it is
unusual that the Japan Midwives' Association would
be in a hurry to introduce male midwives while ignor-
ing the voices of an overwhelming majority of mid-

wives and women.

The government report seems to have taken the
change of the midwife title to mid-person affirmative

from the viewpoint of gender equality.

The Japanese government formerly introduced a bill
to the Diet to open the possibility of granting mid-
wife's licenses to men. However, women and midwives
raised a strong movement against this bill and it was
withdrawn. The results of the surveys conducted by
the midwives' professional association and other or-
ganizations showed that 70 to 80 percent of women

are against male midwives.

A midwives' professional organization, the Japan
Midwives' Association, has adhered to a policy against
the introduction of male midwives over many years.
However, in March 2000, the Association suddenly
released its comment that many of the Association's
members voted for the introduction of male midwives
at "an extraordinary general meeting in writing" and
passed a resolution in support of the introduction. Then,
the Association pressured the ruling party to introduce
male midwives and the change of the midwife title to

mid-person was realized.

Now, six midwives filed a suit in the Tokyo District
Court against the Association, and requested a confir-
mation of the invalidity of the Association's decision
on grounds that the general meeting in writing went
against its articles of association and that the proce-
dure for electing the Directors was unlawful. The de-
fendant carried out surveys of all the members of the
Japan Midwives' Association. About seventy percent
of those members questioned were against the intro-

duction of male midwives.
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Article 16

[Domestic Violence]

Conclusions and Recommendations

1. In accordance with "Law for the Prevention of Spousal Violence and the Protection of Victims"

(DV Law), the National Police Agency should make clear standards for handling domestic

violence (DV) cases, in particular, for the arrest of a perpetrator, and making these standards

known to Prefectural Police Headquarters.

2. It should be made clear in such standards that police officers must protect victims and take
strict criminal measures against perpetrators who clearly commit criminal acts.

Description of the Government Report

For cases of spousal violence, police officers are
taking necessary measures in accordance with "The
Outline for Implementing Measures to Protect Women
and Children." Now that DV Law is enforced, police
officers continue to make proper responses with con-
siderable care for the victims.

(The 5th Periodic Report P87)

Position of the JCLU

In the official notification, issued on December 13,
1999, to Prefectural Police Headquarters titled "The
Outline for Implementing Measures to Protect Women
and Children," it was instructed that "upon responding
to spousal violence case where a crime was commit-
ted, police officers should take necessary measures,
including applying criminal procedure, with consid-
eration of victim's desire." After the enactment of DV
Law, a new notification was issued on July 9, 2001,
titled "The Guidelines for Responding to the Spousal
Violence Cases in accordance with DV Law". In the
new guidelines, police officers are expected to con-
tinue taking necessary and proper measures for each
case in accordance with "The 1999 Outline for Imple-

menting Measures to Protect Women and Children."

We can see no clear difference of police policy be-
tween the two guidelines issued in 1999 and 2001. The
enactment of DV Law has so far made no changes in
police policy for responding to spousal violence. It is

still being left to the discretion of a police officer
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whether to apply criminal procedure. The policy of
considering the victim's desire, in a case where a crime
was committed, may be used by police to circumvent
the law. Furthermore, victims may possibly refuse to
give statements and file charges if they are under the
control of the offender’s threat and violence and, there-

fore, a crime will be hidden.

A strict policy is necessary to show police officers
that they should protect victims and take strict crimi-
nal measures against perpetrators who clearly commit

criminal acts.

In accordance with Article 16.2 which requires state
parties to take necessary measures to eliminate dis-
crimination against women in marriage and family re-
lationships, the establishment of such strict policy and

standards for handling DV cases are urgently needed.

The Background

"Law for the Prevention of Spousal Violence and
the Protection of Victims"

Article 8 ( Police protection for victims )

When, through notification or other means, police
consider that there are cases of spousal violence, they
shall endeavour to take necessary measures in accord-
ance with provisions of the Police Law (1954, Law
No.162), the Police Official Duties Execution Law
(1948, Law No.136), and other laws, in order to pre-
vent the victim from suffering harm from spousal vio-
lence, especially by stopping the violence, providing

protection to the victim, etc.



